Displacement

and Rehabilitation

A Comparison of Two Policy Drafts

The government’ s draft National Rehabilitation Policy fails on
a number of counts when compared to the document prepared by
the National Advisory Council in early 2006.

SHEKHAR SINGH

The ministry of rural development
has made public a draft National
Rehabilitation Policy (Gol draft),
2006. It comesin the wake of widespread
expectation that the government would
endorse the draft National Devel opment,
Displacement and Rehabilitation Policy
(NACdraft) recommended by theNational
Advisory Council (NAC). The latter was
based on a draft policy prepared by a
group representing various people’s
movements (Peopl€e's draft). The NAC
web site lists this as the last document
forwarded by the council to the govern-
ment, at the beginning of 2006, before
Sonia Gandhi resigned as the chairperson
and the body went into suspended anima-
tion. Unfortunately, the Gol draft 2006
has little resemblance to the NAC draft
and is on the whole a thoroughly unsatis-
factory proposal.

A rehabilitation policy can be assessed
on the basis of at least five critical tests.
First, doesit minimisedisplacement? Sec-
ond, how comprehensively does it define
project-affected people? Third, how just
isthecompensati on package? Fourth, does
it prescribe a humane and people-friendly
displacement and rehabilitation process?
And, fifth, does it contain adequate pro-
visions to ensure that it would be imple-
mented in letter and spirit? Let us apply
thesefiveteststotheGol draftand compare
it with the NAC draft.

Minimising Displacement

TheGol draftlistsitsfirst objectiveto be
“Tominimisedisplacementandto promote,
asfar aspossible, non-displacing or least-
displacingalternatives’.1 However, having
madethispolitically correct statement, the
policy contains little that would operatio-
nalise this good intention. It does suggest
that a Social Impact Assessment be

done “...considering various alternatives’
(Gol draft, para4.2), and that the admin-
istrator for resettlement and rehabilitation
shall perform, among various other func-
tions, the minimisation of “displacement
of personsandtoidentify non-displacing or
least displacingdternativesin consultation
with the Requiring Body” .2 However, the
policy does not indicate how thisis to be
done and what means can be used for
ensuring compliance. In fact, even this
good rhetoric is compromised when one
remembersthat, in the preambleitself, the
Gol draft seekstoassertthestate’ s “ eminent
domain” (Gol draft, paral.1) and persuade
that “resettlement” is intrinsic to the
development process (Gol draft, paral.2).

In contrast, the NAC draft, apart from
stating its commitment to minimising dis-
placement, also lays down specific steps
todo so. Theseinclude“social appraisals’
that givetheconcerned and affected people
alegally enforceableright® to questionthe
optimality (in terms of displacement) and
publicinterest® of the project. Therequire-
ment to get “ prior informed consent” of at
least 50 per cent of thegram sabhas affected
by the project (NAC draft, para A3), and
the setting up a National Rehabilitation
Commission with the responsibility,
among others, of verifying “...the neces-
sity of displacement, and the extent of
displacement that is likely to occur”; and
assessing “...each referred project that
involves displacement to ensure it adopts
the least displacing aternative’ (NAC
draft, Annexures 2(i) and (ii)).

Defining the Project Affected

The Gol draft 2006 defines an “ affected
family” as one whose “place of residence
or other properties or source of livelihood
are substantially affected...” (Gol draft,
para 3(i)(s), emphasis added) and who
has “...been residing continuously...or
practising any trade, occupation or vocation
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continuously for a period of not less than
three years...preceding the declaration of
theaffectedzone” (ibid). It, further, defines
“family” as“...aperson, hisor her spouse,
minor sons, unmarried daughters, minor
brothersor unmarriedsisters, father, mother
and other members residing with him/her
and dependent on him/her for their live-
lihood” (Gol draft, para 3(1) (j)).

The first mgjor problem with these
definitionsisthat the term “ substantially”
hasnot been defined. Thisleavestheclassi-
fication of familiesasaffectedtothewhims
and fancies of the requiring authority,
clearly not a satisfactory arrangement. In
contrast, the NAC draft had defined “ affe-
cted people” as“...those who are either
displaced or lose 50 per cent or more of
their assets, income, sheltersor livelihoods
(regardlessof their legal title)” (NACdraft,
para C3).

The Gol draft 2006 only recognises
those families that have resided, worked,
owned assets, etc, for at least three years
prior to the declaration of affected zones.
The NAC draft stipulates a more reason-
able one year (NAC draft, para C7) from
Section 4 notification under the Land
Acquisition Act.

Most regrettably, the Gol draft 2006
pointedly excludesunmarried adult daugh-
tersfrombeing treated asafamily®, though
it accepts the claim of an unmarried adult
son. Incontrast, the NAC draft enumerates
variouscategoriesof affected peopleinclu-
ding “...landless, those who are tenants,
sub-tenants(with or without written agree-
ments), agriculturists, adult unmarried
daughters and sons, adult married sons,
and widows, divorcees and women aban-
doned by their families” (NAC draft, para
C2,6). TheNACdraft, unlikethe Gol draft
2006, aso extends the provisions of the
policy to cover al affected persons of
ongoing projects and even those who
were displaced up to 10 years prior to
the policy coming into effect, in order
to at least partly address the historical
injustice done to them.

The Gol draft introducesthe notion of a
‘khatedar’, being the person whose
“...nameisincludedintherecordof right of
the parcel of land...” (para 3(i)(m)).
It specifies that ordinarily land allotted
as a part of the rehabilitation process, in
lieu of land acquired, shall be in the name
of the khatedar (Gol draft, para 7.4).
However, in alater clauseit adds that such
land “...may bein the joint names of wife
and husband...” (Gol draft, para 7.6,
emphasis added). In contrast, the NAC
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draft repeatedly stipulated that al land
and other benefitswill beinthejoint name
of both spouses (NAC draft, para B22,
Annexure 1-para 35, €tc).

The Gol draft aso excludes al those
displaced by “linear acquisition of land’
for railway lines, highways, transmission
lines, pipelines and other such. According
to the Gol draft 2006, people whose land
hasbeenacquired” ...will beofferedan ex-
gratiaamount of Rs 10,000 only; no other
resettlement and resettl ement benefitsshall
beavailabletothem” (para7.15). There was
no such exclusion in the NAC draft.

The Compensation Package

For obviousreasons, rehabilitation poli-
cies are often judged primarily by the
compensationthey offer. Perhapsthe most
critical issue is the provision of agricul-
tural land in lieu of land being lost, and
also to landless agricultural labourers.
Unfortunately, the Gol draft 2006 is very
weak on this count. It specifies that land
may be alotted to an affected family that
has lost its entire land, on replacement
cost, subject to amaximum of one hectare
of irrigated andtwo hectaresonunirrigated
land, but only if government land is avail-
able. Thisbenefitisal soextendableto other
affected families who have been reduced
to the status of margina farmers® due to
the acquisition of their land (Gol draft,
para 7.4).

Eventhoughtherearespecia provisions
for affected families that belong to sched-
uled tribes or scheduled castes, as far as
land goes they may also be given land for
land only if it is available, whatever that
means (Gol draft, para 7.18.3). In short,
landwould only begiventothosewho have
lost al of their land or enough to become
margina farmers, if government land is
available. AndtoSTsandSCs “if available’!

Incontrast, the NAC draft stipul atesthat
“The principle of ‘land for land’ must be
followed scrupulously and each (project-
affected person) PAPinirrigation projects,
and SC/ST PAPsin al projects, who lose
land must be given at least one standard
hectareof irrigated land” (NAC draft, para
B12).”

Another worrying provision in the Gol
draft 2006 isthat for loss of houses people
“may” be provided just a house site, free
of cost (Gol draft, para7.2). Only families
below thepoverty linewill bepaidone time
financial assistance to build their house.
The NAC draft, on the other hand, stipu-
latedthat“ Ordinarily theproject authorities
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must also construct or have constructed
appropriate replacement housing for the
PAPs, of designs and locations that are
approved by the PAPswithintheallocated
resources. However, in cases where the
PAPs would prefer to construct their
own houses, like among some tribal
communities, they must be given the free-
dom to do so” (NAC draft, para 13, para
D(S), (v)).

The Gol draft 2006 stipulates that the
requiring body should provide jobsto one
member of each of the displaced families
“...subject to availability of vacanciesand
suitability of the affected person” (Gol
draft, para7.11). The NAC draft madethis
obligatory, along with the obligation on
the requiring agency to train the PAPs so
that they become capabl e of doing thejobs
available(NACdraft, parasD(5) (ii), (viii)
and Annexure |-paras 44, 46).

The NAC draft details the other assets
and facilities to be provided to the PAPs
(NACdraft, Annexurel-paras 1-68), sepa-
rately for tribals, self-employed persons
and those not adequately rehabilitated in
earlier projects. Thereare detailed stipula-
tionsinrelationtoinfrastructural facilities,
agricultural land, employment opportunities,
dlotment of shares in corporate projects,
construction and alotment of shops and
work sheds, and provision of homesteads.
The Gol draft 2006, on the other hand,
deals with some of these issues, but far
morecursorily,8leavingmuchtothewhims
and interpretation of the requiring bodies.
Thisis clearly not a satisfactory solution.

The Process

Bothdraftslay downanelaborate process
for rehabilitation and resettlement, with
similar stipulation regarding participation
of affected people, consultation and trans-
parency. However, the Gol draft 2006,
insofar asit removestherequirement stipu-
lated in the NAC draft to obtain prior
informed consent of thecommunity, makes
much of the prescribed participation and
consultationmeaningless. Specificaly, the
Gol draft provides no credible method by
which the community can ensure that itis
consulted and that its views, at least the
reasonabl eones, aregiven dueimportance.

Though most of the issues are acknow-
ledged, theGol draft appearstoleavespeci-
fic issuesto the discretion of the requiring
bodies. For example, the Gol draft rightly
saysthat adverseimpactsmust be assessed
ina*“ participatory and transparent manner”
(Gol draft, para 1.3) and that “effective

grievanceredressal and monitoring mecha
nism” should be laid down (op cit). Nev-
ertheless, there are no credible mecha-
nisms prescribed to carry out these noble
sentiments. Perhaps such an approach
alows greater flexiblility, however past
experience conclusively establishes that
such flexibility is invariably used against
the interests of the displaced people.
Sadly, the Gol draft is peppered with
enlightened remarksthat areeither contra-
dicted elsewhere in the policy or are not
backed with any plausibleimplementation
strategy.

The Gol draft envisages a national
monitoring committee and cell, state
commissioners and project level admini-
stratorswith an R& R committee.? How-
ever, barring a representative each of
local women, SC and ST, NGO and bank,
the structure remains within the govern-
ment, which is often an interested party
pushing for the project. Besides, the past
record of the government at protecting the
interests of project-affected people does
not engender confidence.

The NAC draft, on the other hand, sug-
gests the Constitution, by an act of Parlia
ment, of an independent and statutory
Rehabilitation Commission with the ex-
clusiveresponsihility of ensuring that dis-
placement is kept to the minimum, that it
is in accordance with the policy and that
grievances are effectively addressed (para
F 1-3, Annexure 2). It aso envisages the
creationof an Auditor General of Displace-
ment and Rehabilitation with a primary
responsibility of maintaining detailed
recordsrelatedtodisplacement (NAC draft,
Annexure2, paras11and12). Theseautho-
rities are, sadly, ignored by the Gol.

The Gol draft prescribes that for al
projectsneeding environmental clearance,
thesameauthority that grantsenvironment
clearance will aso grant “socia” clear-
ance, onthebasisof asocia impact assess-
ment (para4.1). However, acommittee set
up by the requiring agency would assess
projectsthat do not require environmental
clearance, and yet acquireland (Gol draft,
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para4.4). Thisisclearly an unsatisfactory
arrangement all around. For one, the en-
vironmental clearanceprocessisbeset with
serious problems. Impact assessments are
often faulty or of a poor quality, political
pressure to get clearances is rampant,
and the ministry of environment and for-
estsisunabletoensurethat eventheminimal
conditionsof clearanceare complied with,
once a project has been cleared. All these
problems, and more, will also affect the
“social clearance” process, if it istied to
theenvironmental process. Besides,inthose
cases where the requiring agencies are
themselves asked to clear their own
projects, one might as well save the time
and expense — for little is likely to be
achieved.

Ensuring Implementation

The Gol draft is silent on giving lega
teeth to the palicy, or of even amending the
Land Acquisition Act so that it does not
impede the implementation of provisions
of the policy. The NAC draft, on the other
hand, not only arms the national rehabili-
tation committeewith statutory powersbut
also envisages amending the Land Acqui-
sition Act to bring it in conformity with
the letter and spirit of the policy, and to
give lega teeth to many of the critical
provisions of the policy. In contrast, the
Gol draft is not only toothless but also
unconvincing, for itsnumerous politically
correct statements are either accompanied
by their own contradictions, or unsup-
ported by any concrete action plan. Gl
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Notes

‘ Proposed Provisionof NRP—2006', para 2.1(a).
Ibid, para 5.5(i), emphasis added. A requiring
body is the body that “requires’ the land being
acquired.

3 ‘DraftNationa Development, Displacementand
Rehabilitation Policy’ (NAC draft), paraB4, 5.

4 Theterms'publicinterest’ and* public purpose”
are defined in detail in Annexure 3 of the NAC
draft.

5 Thisisall themoreregrettableasitisat variance
withexistingrehabilitationpoliciesandpractices.

6 With irrigated land up to half a hectare or un-
irrigated land up to one hectare.

7 Thedraft senttotheNACby people smovements
stipulated a minimum of two hectares for al
displaced rural families, Annexure 4, para 26,
December 2005 draft.

8 Essentialyinchapter V11 of ‘ Proposed Provision
of NRP — 2006'.

9 Essentialyinchapter V11 of ‘ Proposed Provision

of NRP — 2006'.
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